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I. Intro duct/on

The stimulus for writing this article was provided by a collection of essays
published by the International Institute for Labour Studies (IlLS) at the International
Labour Office (ILO) in Geneva in October 1994 [Sengenberger & Campbell, 1994].
The publication forms part of the IlLS's work on the role of labour standards in
economic development as well as the ILO's commemoration of its 75th anniversary and
the 50th anniversary of the Declaration of Philadelphia.

One of the main themes focused on in the essays is "Labour Standards and
International Trade", which evolves around the possible inclusion of a social clause in
the GATTIWTO. From the contributions received from noted trade unionists,
academics and members of employers' organizations and governments, it became clear
that most employers and developing country governments regard a social clause as
disguised protectionism which would be aimed at cost-equalization. On the other hand,
trade unionists as well as industrialized country governments argue that this is not the
case — a direct link between the liberalization of trade and the spread and enforcement
of fundamental standards is aimed at eradicating the most flagrant violations of working
and living standards in all countries and sectors.

There also seems to be a reticence on the part of the ILO in taking a stand on the
social clause, deriving from disagreement within the ILO concerning the contents of
such a clause as well as a fear that in pursuing the social clause jointly with
GATT/WTO, the ILO would depart form its principle of voluntarism and political
suasion.

This article tries to identify common ground between the antagonists and
protagonists which could serve as a starting point to identify the aims of a social
clause, its enforcement and the role of the ILO in pursuing the matter. This is
necessary since it seems that there are numerous misunderstandings in this regard,
some of which might even be deliberate. In order to give a clear picture, reference is
also made to the historical background and the normative debate raging between "fair"
and "free" traders. However, these elements do not form the focal point of evaluation.

II. Historical background

The concern to establish links between international trade and labour standards
is probably as old as the standards themselves. Jacques Necker, the banker and fmance
minister under Louis XVI, wrote in 1788 that if a country were to abolish the weekly
day of rest, it would undoubtedly gain an advantage, provided it was the only one to
do so; if others acted likewise the situation would be as before [Servais, 1989, p. 424].

Since then, there have been many developments, of which only a few can be
mentioned here. During this century, questions about the links between labour
standards and international trade resurfaced in particular when the European Common
Market was established and the removal of customs led to fears that the labour
component might retain more importance in the calculation of the fmal cost of a
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product. In the mid-1950s, analyses and discussions followed on the social aspects of
European economic integration, emphasizing the same concern [ibid., p. 424].

References to fair labour standards in the form of commitments are found in a
number of international agreements on raw materials (article 28 of the 1987 agreement
on sugar and article 45 of the 1981 agreement on tin, to name but two) [Caire, 1994;
Servais, 1989, p. 426]. In 1980 the Brandt Commission recommended that fair labour
standards should be internationally agreed "in order to prevent unfair competition and
to facilitate trade liberalization". The issue was also vibrant in the United States, which
has introduced provisions into its legislation linking the grant of trade privileges to
foreign countries with their respect for minimum workers' rights. Both the Caribbean
Basin Initiative (CBI), which provides for preferential tariff access to the United States
market for goods from countries in the Caribbean area, and the Generalized System of
Preferences (GSP) include references to workers' rights in the exporting country [Grey,
1993, p. 10; Servais, 1989, p. 427]. The same accounts for the 1993 "side deal" on
labour conditions negotiated in the context of the North American Free Trade
Agreement (NAFTA) [Grey, 1993, p. 13].

Another trade agreement where a type of social clause has been employed
concerns the giving of tariff preferences by industrialized countries to specified imports
from specified developing countries. For example, in the 1984 agreement (Lomé
Convention) between the Asian, Caribbean and Pacific (ACP) group of developing
countries and the European Communities (EC) there was a very general reference to
fundamental human rights and to the equal rights of men and women. These objectives
were echoed in the Lomé Convention of 1989 [ibid.].

According to Grey, the GATT history of the labour standards concept can be
taken to begin with the failure to create the International Trade Organization (ITO) in
1947. Article 7 of the Havana Charter, setting out the role and functions of the
proposed ITO, stated that "unfair labour conditions, particularly in production for
exports, create difficulties in international trade" and required ITO members to "take
whatever action may be appropriate and feasible to eliminate such conditions within its
territory" [ibid.]. The ITO charter never came to life and so this obligation was not
created. But the United States Administration has remained under pressure from the
trade union movement to protect workers' rights in exporting countries. In June 1986,
during the Uruguay round of the GATT negotiations, the United States proposed the
inclusion of a social clause in the GATT. Although this initiative was not followed up,
the European Parliament adopted the idea that the GATT should institute a social clause
[Caire, 1994; European Commission, 1994, p. 30].

It can therefore be concluded that the social clause issue has been appearing
constantly during the last decades. In spite of this fact, organizations such as the ILO
and GAI'T have been hesitant to approach the issue in a systematic way. It is argued
that the ILO has not yet reached a political consensus of its constituents to identify
clearly a core group of minimum standards to be included in a social clause. Second,
the ILO's supervisory mechanism is based on persuasion; on voluntary compliance with
freely accepted international obligations [Maier, 1994, p. 13; ILO, 1994a, p. 58].

However, instead of seeing the ILO's commitment to cooperation and voluntary
acceptance of obligations as a restriction to the enforcement of a social clause, it could
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be asked how the voluntary character of the ILO could best be applied in the process
of enforcement. In other words, instead of emphasizing the limitations in the mandates
of the different institutions, one could concentrate on reducing these handicaps by
cooperation with the other organization directly affected by the social clause, namely
the GATF/WTO.

IlL The conceptual disagreement between the free trade
and fair trade positions

Before the implementation of a social clause can be considered, an overview of
the current normative debate on the issue should be given. This concerns the conceptual
conflict between "fair" and "free" traders on whether the social clause issue should be
discussed within the GATT framework at all. However, the merits of the debate will
not be analysed here. The explanation serves as background for an analysis of the
implications and enforcement of labour standards.

1. The free trade position: Creating unrestrained labour markets

"Free traders" are of the opinion that the GATT/WTO does not provide the
appropriate framework for the setting of international labour standards [Langille, 1994;
Wedderburn, 1994]. Multilateral agreements on labour standards would imply a
"fixing" of standards between countries, which is incompatible with market principles.
Since regulatory diversity is one dimension of comparative advantage, to argue against
diversity is to argue against the rationale for trade itself.

This argument is rooted in the neo-liberal economic doctrine, which sees labour
standards as an interference in the market process, impeding efficiency, creating sub-
optimal allocation of labour, stifling competition, a deterrence of investments and a
constraint of growth, etc. [Aiston, 1994]. Thus, multilateral negotiations on
international labour standards would be no more than a distorting mechanism,
incompatible with the principles of free trade.

The neo-liberal doctrine sees the best protection for workers in a highly
competitive, unregulated labour market which is ideally almost entirely unrestrained
by artificially imposed minimum standards. The market mechanism is the best way of
regulating standards. Those employers who offer low wages, unsatisfactory or unsafe
working conditions or inadequate leave or other benefits will be unable to retain their
workers and will, as a result, lose the skills, experience and other benefits of a stable
workforce unless they offer improved conditions [ibid.].

2. The fair trade position: Redressing "social dumping"

According to "fair traders", the question of international labour standards has to
be discussed within the GATT/WTO framework. They believe that optimal social
protection requires political negotiation and standard-setting and cannot be left entirely
to market forces. They point out that the increased mobility of capital and the freedom
for firms to locate their fixed investments almost anywhere in the world puts countries



4 DISCuSS/ON PAPER SERIES No. 76

under pressure to lower their labour standards, which could lead to "social dumping"
[Langille, 1994; Caire, 19941.

According to article VI(I)(a) - (b)(ii) of the GATT, "dumping" takes place when
(a) export prices are less than the comparable price for the like product when destined
for consumption in the exporting country or (b) — in the absence of such domestic
price — less than the highest comparable price for the like product for export to any
third country in the ordinary course of trade or (c) less than the cost of production in
the country of origin [GATT, 1994, p. 202].

This anti-dumping clause is aimed at redressing damage caused in the GATT
member countries which import certain goods and not at the conditions of production
in the exporting country.' Although the debate about the social clause usually evolves
around the latter conditions, fair traders suggest that dumping in the form of export
prices below the cost of production in the exporting country constitutes the starting
point for a definition of social dumping. This relates to the fact that social dumping
describes a process where countries make use of unacceptable labour practices in order
to lower the price of production [Caire, 1994; Langille, 1994]. The aim of international
labour standards should be to prevent and redress these practices which mainly include
child labour; prison labour; forced labour; unsafe and unhealthy working conditions;
unfair wages and discriminatory practices [Caire, 1994; Langille, 1994; Wedderbum,
1994; Donahue, 1994; Emmerij, 1994; Marshall, 1994; Pursey, 1994].

According to "fair traders" these labour practices have to be addressed within an
international framework by means of international labour standards. Labour standards
cannot be regarded as an issue exclusively dealt with by national policy-makers any
longer. The fact that the mobility of capital puts countries under pressure to lower their
labour standards also implies that the power of nation states to regulate their industry
is reduced and that their autonomy and sovereignty over these matters are being
reduced [Donahue, 1994; Emmerij, 1994; Langille, 1994; Marshall, 1994;
Wedderburn, 1994].

IV. The political and economic implications of
international labour standards
in international trade agreements

Those in favour of international labour standards suggest that the inclusion of
labour standards in the form of a social clause in the GATT/WTO would make it
possible to restrict or halt the importation or preferential importation of products
originating in countries, industries or firms which make use of the unacceptable
practices (mentioned above) leading to "social dumping" [Caire, 1994].

1 See Article VI (I) in GATT [1994, p. 202] "The contracting parties recognize that dumping... is
to be condemned if it causes or threatens material injury to an established industry in the territory of a
contracting party or materially retards the establishment of a domestic industry". See also Willers [1994,

p. 166].
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The main objections against a social clause are that it will undeniably lead to
protectionism and at best be arbitrary, since it only affects labour in the traded sector.

1. Protectionism

Many free traders believe that a "social clause" can be used for protectionist ends
in order to prevent countries with low labour costs from gaining a competitive
advantage from their low wage costs, which is their main asset [Myrdal, 1994; Potter,
1994]. The social clause will force developing countries to raise their labour costs
artificially,2 leading to an increasing emphasis on capital-intensive investments, an
aggravation of the dualism of their economies and a reduction of their employment
growth rate.3

Protectionism would be counter-productive, since it is a costly process which
saves very few jobs. Moreover, a protectionist attitude would be shattering to the world
economy [Myrdal, 1994; Potter, 1994]. Potter supports this argument using the
example of the Smoot-Hawley Act of 1930 in the United States. In addition to a
protectionist tariff and the prohibitions of imports produced by forced labour, Smoot-
Hawley enshrined the principle of cost equalization. This principle empowered the
President to adjust tariffs in order to equalize the differences in the costs of production
between a domestic article and a similar foreign article from the competing country.
Although this provision applied to all production inputs, not just labour, the legislation
was intended to deal with the problem of low wage foreign production at a time when
labour costs accounted for a high proportion of production costs. Smoot-Hawley had
a shattering effect on the world economy by shrinking international trade and causing
stagnation and unemployment until the Second World War [Myrdal, 1994; Potter,
1994].

Potter argues that, in the face of trade sanctions, a requirement that trading
partners should meet ILO technical standards, such as fixing and maintaining a
minimum wage, safety and health or others concerning regulatory conditions of
employment, would effectively implement the principle of cost equalization. In addition
to dampening economic growth in a substantially more interconnected world than in
the 1930s, the real benefit of such a regime is questionable [Potter, 1994].

The fear of cost equalization also exists within the ILO. In the 1994 Report of
the Director-General, it is stated that a social clause should not be aimed at controlling
alleged instances of social dumping, since there does not seem to be agreement on its

2 See Emmerij [1994]. The Minister of Manpower of Indonesia stated at the 1994 International
Labour Conference: "As far as this social clause issue is concerned, the position of Indonesia is clear.
Along with other ASEAN member countries, we strongly believe that this linkage is inappropriate and
would only result in undesirable trade distortions to the detriment of the general welfare" [ILO, 1994b,
p. 10].

Emmerij [1994]. He continues by saying that optimists, on the other hand, believe that by
including labour standards in international agreements, a halt will be called to the growth in
protectionism since a social clause would counter the destruction of competition caused by the neglect
of working conditions.
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defmition and "it would be Utopian... to think that we could legislate a standardization
of labour costs" [ILO, 1994a]. Although these arguments contain several valid points
of concern, certain assumptions are made which still need to be proved. The main

question is why a social clause necessarily implies protectionismand more specifically,
cost-equalization, since none of the norms proposed for inclusion in a social clause

intends to standardize costs.
For example, ILO Convention No. 131 on Minimum Wage Fixing requires

member countries to implement some form of minimum wage, but not a minimum

wage that is uniform across countries. One has to distinguish between a uniform mini-
mum wage and the universal principle of a minimum wage.4This view is also held by
trade unionists, such as Pursey (speaking on behalf of International Confederation of
Free Trade Unions the (ICFTU)), who explicitly acknowledges that it would be
unrealistic to expect low-cost exporters from countries with a GDP per capita well

below those of the industrial countries to pay comparable wages [Pursey, 1994].
Furthermore, it is not accurate to assume that a social clause is necessarily aimed

at preventing the competitive advantage provided by low labour costs and forcing an
artificial raise in labour costs. The clause could (and should) be aimed at certain
unacceptable practices which bring about lower costs. In the words ofMarshall "While
having low wages because of underdevelopment is legitimate and indeed a main asset,

strategies to gain competitive advantage by suppressing wages and labourstandards are

not" [Marshall, 1994].
However, the fact that these misconceptions do exist implies that there is either

a lack of communication among the parties involved, or a deliberate effort to confuse
the matters at stake in order to undermine the debate. The latter suspicion is
strengthened by the vigour with which some developing countries point to the
disadvantages resulting from international labour standards vis-à-vis industrialized
countries, whilst ignoring the relevance of such standards for the relations between one
developing country and another. This point was well illustrated by Pam whocriticizes
India's vehement opposition towards international labour standards [Pani, 1994, p. 48].
He suggests that as a democracy (albeit a flawed one) India cannot clamp down on
labour in the manner that some of the faster-growing, more authoritarian, countries
have done. This makes India a less attractive destination for foreign capital and puts
its products at a disadvantage when competing with those from countries with "more
convenient" labour standards. The acceptance of universal labour standards would thus
not only improve the relative attractiveness of India for foreign capital but would also
reduce the disadvantage of competing with less democratic competitors. India's main

' Article 1(1) of Convention No. 131 [ILO, 1992a] states: "Each member of the International
Labour Organization which ratifies this Convention undertakes to establish a system of minimum wages
which covers all groups of wage earners whose terms of employment are such that coverage would be
appropriate". See also Shaheed [1994].

See also Secretaiy of Labor, United States [ILO 1994b, p. 3]: "The international community
clearly cannot attempt to dictate levels of working hours, minimum wages, benefits or healthand safety
standards uniformly matching those of the United States and other industrialized nations".
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competitors in the global market are other developing countries rather than producers
in the developed world [ibid.].

2. Selective protection

Arguments against a social clause often state that it is unfair and discriminatory
to aim labour standards at the trade sector where working conditions are frequently
better than in the rest of the economy. Labour standards would thus at best provide
selective protection. They would be of no benefit to other sectors, such as the small-
scale agrarian sector, for example, where female and child labour is common and much
work is carried out in a family context [Caire, 1994; Emmerij, 1994; van Liemt, 1989].

This is a point also taken up by those in favour of the inclusion of labour rights
in international trade agreements. They believe it would be more effective if labour
standards were also linked to public capital flows (such as official lending and aid
flows) and strategic relations such as defence treaties [Caire, 1994].

In other words, the question is if trade sanctions should only be related to labour
conditions in the trade sector or should they also be connected to the broader issue of
human rights in a country? [Willers, 1994, p. 173] One might suggest that export-
related trade sanctions should be a first step in addressing the broader issue of
international labour norms and human rights. While the broader issues should not be
ignored, it has to be kept in mind that the import of products manufactured under
inhumane conditions directly contributes to the violation of basic labour standards in
the exporting country. Therefore the first step in redressing violations of labour norms
and human rights would be to stop or prevent any direct involvement of the violations.

V. The labour standards to be included in a social clause

A compromise between the advocates and opponents of labour standards in trade
agreements could be possible, when both are against protectionism and in favour of
improved working conditions in the countries concerned. According to Emmerij, one
could agree on an essential "minimum standards package" to which all countries,
without exception, can subscribe.

By using the term "minimum package" the impression is given that a social
clause could only guarantee a limited number of labour norms. This impression is
strengthened by opponents of a social clause such as Myrdal who argues that "the often
somewhat imprecise nature of the demands made by international trade union organiza-
tions serves to conceal underlying differences in the level of ambition. However, the
obscurity also appears to be part of the strategy to have as a first step a small number
of basic standards adopted as a condition for trade. Once the social clause principle has
been adopted, it is assumed to be easier to gain acceptance for other standards" 6

6 See Myrdal [1994]. He mentions certain types of ILO Conventions not suitable for inclusion. One
of them is the Convention prohibiting all underground work by women in mines which became a serious
obstacle to policies of equality.
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The question which springs to mind is why is it necessarily wrong to expand the
standards contained in a social clause, once there seems to be consensus that they
should be included? It should be pointed out that it is not so much the number of
standards that are important, but the type. In other words, the labour standards at stake
have to be applicable without forcing unaffordable standards onto countries [Caire,
1994; Okogwu, 1994; Hepple, 1994; Potter, 1994] .

The standards most often mentioned in this regard — and explicitly demanded by
the ICFTU, World Confederation of Labour (WCL) and European Trade Union Con-
federation (ETUC) [World and European Trade Union Confederations, 1994] —are

the rights to freedom of association and collective bargaining (covered by Conventions
No. 87 and No. 98), the prevention of forced labour (Convention No. 29 and No.
105), prohibition of discrimination (Conventions No. 100 and No. 111) and the
introduction of a minimum age (Convention No. 138) [see, especially, Emmerij, 1994;
see also Caire, 1994; Donahue, 1994; Langille, 1994; Pursey, 1994; van Liemt, 1989].

Various advocates also call for standards on occupational safety and health
(Convention No. 155) as well as minimum wage fixing (Convention No 131) [see,
especially, Wedderburn, 1994; Caire, 1994, van Liemt, 1989, p. 437].

Most of these Conventions could be regarded as having a certain degree of
universality — a necessary element of an international social clause — since they are
well ratified. By the end of 1992 Convention No. 87 had been ratified by 102 (of more
or less 165 members), Convention No. 98 by 116, Convention No. 29 by 129,
Convention No. 105 by 111 and Convention No. 100, No. 114 and No.111 by 111
members [ILO, 1993].

However, the Minimum Age Convention had only been ratified by 42 countries,
the Occupational Safety and Health Convention by 17 and the Minimum Wage-Fixing
Convention by 35. But their low ratification rate should not be used to draw attention
away from those Conventions which are well ratified and could therefore serve as a
minimum core.

Moreover, to state that the low ratification rate of the Conventions on minimum
wage fixing, minimum age and occupational health and safety proves their non-
universality [Potter, 1994]8 is an over-simplification. It seems that when discussing the
universality of certain labour standards, very little notice is taken of the fact that these
standards are also protected in other widely ratified international instruments. In this
regard special reference has to be made to the Covenant on Economic, Social and
Cultural Rights.

Potter criticizes existing ILO norms for not being flexible enough. He is of the opinion that their
flexibility bears primarily on the methods of implementation and the level of economic development, not
on flexibility in the standard itself based on changing economic and competitive circumstances.

8 Potter is even sceptical of the human rights Conventions. He argues that although they are widely
ratified, the broad consensus is on basic principles relating to freedom of association, forced labour,
discrimination, etc., and not on "details and fme distinctions" concerning application. He suggests that
all ILO Conventions be reconsidered and that only those which are essential for the protection of
workers' rights remain in place.
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VI. The Covenant on Economic, Social and Cultural Rights9

By December 1993, this Covenant had been ratified by 127 of 186 countries,
which amounts to almost 70 per cent [for statistics, see United Nations, 1994, p. 10],
including countries such as Japan, North and South Korea, Mexico and India as well
as almost all Eastern European and Third World states.

According to Article 2, the States Parties to the Covenant undertake to take steps,
to the maximum of their available resources, to achieve progressively the full
realization of the rights recognized in the Covenant.'0

The rights include the right to free choice of employment (Article 6), the rights
to freedom of association and collective bargaining (Articles 8 and 9), the abolition of
child labour (Article 10) and just and favourable working conditions (Article 7). The
latter article explicitly refers to, inter alia, equal remuneration and equal opportunity
for work of equal value; fair wages which provide for a decent living for workers and
their families; rest, leisure and reasonable limitation of working hours and periodic
holidays with pay.

First of all, it has to be pointed out that all the elements of the above mentioned
"minimum package" are present in the Covenant. Secondly the Covenant (in Article
7, for example) also protects rights which are not (yet) seriously considered as elements
of a future social clause and thus goes farther than such a clause.

This fact once again proves that the unwillingness of many developing and newly
industrialized countries to accept a social clause is not above suspicion. By ratifying
the Covenant, they willingly committed themselves to protect their workers on a much
wider scale than what is actually foreseen by a possible social clause. Also, it is
generally accepted that the norms in the Covenant are to be interpreted in the light of
the correlative and far more detailed ILO standards [Alston, 1993; ILO, 1969; ILO,
1967]. This means that even if countries had not ratified the ILO Conventions, they
imply a certain willingness to comply with the principles of the ILO Conventions when
they ratified a Covenant which is known to be interpreted in the light of ILO
Conventions.

However, some opponents of a social clause may argue that since a widely
accepted international human rights covenant already deals with (amongst others thing),
labour rights, it is not necessary to address it in the GATT/WTO as well. The answer
to this is twofold. First of all, international enforcement of the Covenant is limited to
moral pressure exercised by the Committee on Economic, Social and Cultural Rights.
This Committee, which consists of 16 expert members, falls under the supervision of
the Economic and Social Council of the United Nations and serves as a monitoring
body on the implementation of the Covenant by States Parties. The Committee has to
consider reports periodically presented by States Parties (under articles 16 and 17 of
the Covenant) and, after having entered into a dialogue with States Parties, has to make

For the text of the Covenant, see United Nations [1988, p.8].

10 See Article 2 in United Nations [1988, p. 8].
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recommendations. It is not the aim of the Committee nor does it have the power to

impose sanctions of any kind. Therefore a clause in the GATT/WTO which does
provide for trade sanctions would complement and strengthen the pressure of the

Committee.
Secondly, international labour standards should be seen not only as a human

rights issue which must be dealt with by human rights rnstruments. They are also very

much a labour and trade issue, which must be considered by the ILO and the
GATT/WTO. Thus, both international human rights bodies and specialized agencies

have a role to play and should cooperate in this regard.'1

VII. The implementation of a social clause

The procedures for operating a social clause areof fundamental importance. They
will determine the effectiveness and acceptability of the clause.

1. Procedure for implementation

From the few existing contributions which deal with these very important
practical details, it is clear that sanctions should only be used as a last resort and
should be the result of a multilateral decision. A social clause in the general escape
clause of the GA1'T [Caire, 1994], for example, enabling importing countries to take

unilateral action against states, might indeed result in protectionism. It could also be
counter-productive. Unless all countries (or a substantial number of them) impose
sanctions the trade of those countries who do so is likely to suffer, especially when

their neighbour is a powerful economy [Servais, 1989, p. 444]. Thus, moral pressure
and persuasion should be the first priority of an implementation system. Such an

approach would also be more in line with the voluntary spiritof the ILO, who with the
GATT/WTO, would be the main institutions concerned with enforcement [Emmerij,.
1994; Langille, 1994; Caire, 1994].

A suggestion which tries to reflect all these concerns is that of the ICFTU, the
WCL (World Confederation of Labour) and ETUC (EuropeanTrade Union Confede-

ration) [World and European Trade Union Confederations, 1994; Pursey, 1994]
according to which a social clause should provide that "the contracting parties agree
to take steps to ensure the observance of the minimum labour standards specified by

a Joint Advisory Committee of the ILO and the GATT/WTO".
On the basis of specific complaints from the tripartite constituents of the ILO,

this Committee would systematically examine the extent to which the contracting

This is also verified in, for example, article 18 of the Covenant on Economic,Social and Cultural

Rights in United Nations [1988, P. 15]; "Pursuant toits responsibilities under the Charter of the United

Nations in the field of human rights and fundamental freedoms, the Economic and Social Council may

make arrangements with the specialized agencies in respect of their reporting to it on the progress made

in achieving the observance of the provisions of the present Covenant falling within the scope of their

activities...".
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parties were meeting their obligations under the social clause and make recom-
mendations accordingly. When a country was found to be falling short of its
obligations, the Committee would then recommend measures to be taken within a
specified period that should not exceed two years. The ILO would alsooffer technical

assistance to the country concerned, perhaps funded by a new international social fund.
At the end of the specified period, a further report would be prepared which

would either state that the country was now fulfilling its obligations, or that progress
was being made — specifying the additional time needed to deal with the problem —
or that the government had failed to make adequate efforts. In the latter case trade
sanctions would be applied as a last resort. These sanctions could consist of increased
tariffs to be levied by all GATT/WTO members on the offending country's exports
[Pursey, 19941.

Although the proposal should be credited for its commitment to cooperation and
multilateralism, it could be criticized for automatically assuming the willingness of the
GATT/WTO to participate in a Committee based on tripartism. The GATT/WTO is
a governmental body with no experience of tripartism, and its willingness to partake
in a system where, for example, unions (instead of only governments) can launch
complaints against another country should not be taken for granted. Although the
appointment of such a Committee deserves serious consideration, an awarenessof the
obstacles involved should be reflected, especially since coordination between the ILO
and the GATT has been very limited until now.

In addition, the chances that all GATT/WTO members would be willing to
impose sanctions against a certain state are highly unlikely. It is also foreign to the
present GATT complaint procedure which only allows for retaliation by the
government(s) which launched a specific complaint. It would be difficult to imagine the
GATT partners introducing a new multilateral procedure for a social clause, instead of
implementing such a clause within the present complaint framework. It might be more
realistic to confme the "multilateral element" to consent by the majority of GATT-
members that retaliation by one state against another on the basis of labour conditions
are justified.

The ILO Director-General's Report refers to a solution similar to that of the trade
unions when mentioning that a kind of "secular" arm outside the ILO responsible for
applying sanctions is not forbidden by its constitution. However, the Report of the
Director-General does express a certain hesitancy about this option, out of fear that the
supervisory machinery of the ILO could suffer if the conclusions resulting from it are
used in a context of coercion [ILO, 1994, p. 59; Myrdal, 1994; Potter, 1994]. But in
spite of the risk that such coercion might make developing countries suspicious of the
ILO, the coercion might also have positive implications. It could force the ILO to apply
moral pressure on its member states effectively and convincingly. The more effective
moral suasion is, the less need there is for sanctions and the negative consequences
which follow.

There is also another dimension to the fear of possible effects of coercion. Some
might argue that if coercion resulting from a social clause were to function too well,
workers would lose interest in the voluntary approach of the ILO and rather rely on the
GATT/WTO to enforce their demands — thus the ILO would become obsolete.
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However, one should not lose sight of the fact that a social clausewould only be aimed

at certain basic standards. Workers and governments would still have to turn to the
ILO for assistance in applying all other international labour standards. Furthermore,

a social clause would only affect employees active in the exporting sector who often
represent only a small percentage of all workers. The majority outside the trade sector
would still be relying heavily on the ILO for assistance.

In the report of the Director-General, the creation of a special procedure along
the lines of the freedom of association procedure of the ILO is also suggested. (This
procedure allows for a tripartite committee representing governments, unions and
employers' organizations to deal with complaints about freedom of association,
regardless of the fact that states have not ratified the relevant Conventions, since
freedom of association is regarded as one of the fundamental principlescontained in
the Constitution of the ILO.) The creation of such a procedure would serve one
important purpose. If it were aimed at the minimum core of norms identified above
(which also represents the ILO fundamental human rights Conventions) it could serve
as a test for the integrity of countries in favour of a social clause. In other words,
countries in favour of a social clause but against the mentioned procedure, would

indicate a certain tendency towards protectionism. Attempts to introduce such measures
with regard to discrimination (Convention No. 111) in the early 1960s, failed —one

might argue due to lack of political will.'2
Another method of reducing the possibility of protectionism, would be to include

a "clean hands concept" [Grey, 1993, p. 28]. This concept does not exist under the
present Article VI of the GATT. In other words, an industry which complains of
subsidized import competition need not show that it has not been itself subsidized, for
example. If the labour standards are to be regarded as virtually a worldwide

phenomena and not merely as a vehicle for certain developed countries to impose
discriminatory protection, a social clause should require a complaining country to
demonstrate that it is not tolerating labour practices analogous to those at issue [ibid.].

2. Financial aid

Special attention has to be paid to the "special fund" mentioned by the trade
unions and the Report of the Director-General. If countries are called upon to reduce
the recourse to child labour in export-processing activities they should, at the same
time, be given some assistance to provide the children concerned with basic services,
especially school facilities. Otherwise these children might even be worse off than
before. The Director-General's Report explicitly mentions that bilaterally fmanced
technical assistance no longer seems commensurate with the magnitude of the problem.
The ILO could consider some concerted action with the GATT to see if international

12 See ILO [1960, p. 579] for the "Resolution Concerning the Setting Up of a Standing Committee
on Discrimination". The resolution requested the Governing Body of the ILO to study and report to the

next session of the Conference on the feasibility of setting up a Standing Committee onDiscrimination,
similar to the Committees on Freedom of Association and Forced Labour. However, the Governing Body

[ILO, 1961, p. 28] argued, inter alia, that existing supervisory procedures should be strengthened before

considering introducing new ones.
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trade itself can provide a source of fmancing for these measures [ILO, 1994a, p. 59;

Grey, 1993, p. 26; Freeman, 1994; European Commission, 1994, p. 301.
As far as technical assistance is concerned, one has to point out that the social

clause debate stirs up the question of the conditionality of suchassistance on respect
for labour standards. According to the Governing Body, technical cooperation should

be unconditional. Although members are under the obligation to strive in good faith to
ratify Conventions whose application can be guaranteed at national level, the
Constitution prescribes no formal ratification duty. Making technical assistance
conditional would oblige states to ratify Conventions or face indirect sanctions which

would exceed what is foreseen in the Constitution [ILO, 1992b, pp. 3-4].
This could be disputed by saying that the conditionality of technical assistance

should not be linked to the ratfi cation of Conventions but to the actual applicationof
or respect for international labour standards in a country. The fact that a Convention
has not been ratified does not necessarily imply that its principles are not being
respected in national law. But if no progress is made over a period of time in
integrating even the most basic international standards such as freedom of association
and the other human rights conventions into national law, could there reallybe talk of

good faith? After all, the Governing Body stresses that in spite of its unconditionality,
it is "not appropriate" for states to demand technical assistance if they do not seriously

intend to realize international standards [ibid., p. 5].
In the light of these facts, one might suggest that it would be inconsistent if the

ILO were to support a social clause, but unwilling to sharpen its ownteeth regarding
technical assistance, in those cases where no visible progress has been made over a
number of years in the actual application of core ILO Conventions, whether they have
been ratified or not. It also seems to be paradoxical that workers and western
governments should be seeking for a social clause in the GA1'T with all the punitive
measures it could imply, whereas they go along with the no conditionality argument
of the ILO.

VIII. Conclusion and suggestions

The quest for including international labour standards in international trade
agreements such as the GATT/WTO has been recurring for many years and demands
institutionalization. The two institutions responsible for the implementation of such a
clause should be the ILO and the GATT/WTO.

Although the GA1'T is the primary institution responsible for regulating
international trade, the ILO could have a definite role to play in the enforcement of
such a clause. Instead of shying away from the issue and claiming that no consensus
exists on the contents of such a clause, the ILO should focus attention on those labour
standards which do seem to enjoy a degree of universality, such as freedom of
association and the right to strike, equality at the workplace and protection against
forced labour.

The ILO should also convince its members that the belief that internationallabour

standards automatically equals cost-equalization is a misconception. Such misunder-
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standings could be removed by better coimnunication between developed and
developing countries on the one hand and employers,workers and governments on the

other hand, as well as by designing an implementation system that primarily involves

moral persuasion, includes mechanisms for avoiding protectionismand only makes use

of sanctions as a last resort.
Taking a stand on the social clause would also demand that the ILO reconsider

its position on the (un)conditioflality of technicalassistance. Furthermore, an in-depth

study of the relationship between the GATT and the ILO in implementing a future
social clause would be very useful. This very important practical side has been

neglected on official levels — which reflects the lack of political will of all parties
involved to address the matter seriously. Hopefully, the ILO Governing Body's
decision, taken in June 1994, to set up an ILO working party to discuss all relevant

aspects of the social clause, is a first step in remedying this situation [ILO, 1994c].
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